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Enlarged Board of Appeal
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Double Patenting — G 4/19

Tre olika situationer kan ge upphov till fraga om dubbelpatentering.

Nar samma sokande soker patent pa samma uppfinning i tva olika
ansokningar

i. som har samma ansdkningsdag
ii. dar den ena ar en avdelad fran den andra, eller
iii. dar ansokningarna har gemensam prioritet

Grunden till forbudet mot dubbelpatentering ar Art 125 (allmanna

rattsprinciper i kontraktsstaterna), vilket EBOA anser framgar av férarbetena.
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Double Patenting — G 4/19

1.

A European patent application can be refused under Articles
97(2) and 125 EPC 1f 1t claims the same subject-matter as a
European patent which has been granted to the same
applicant and does not form part of the state of the art
pursuant to Article 54 (2) and (3) EPC.

The application can be refused on that legal basis,
irrespective of whether it

a) was filed on the same date as, or

b) is an earlier application or a divisional application
(Article 76 (1) EPC) 1in respect of, or

c) claims the same priority (Article 88 EPC) as

the European patent application leading to the European
patent already granted.
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Oral Proceedings via VC— G 1/21

Fragan som stalldes:

Is the conduct of oral proceedings 1in the form of a
videoconference compatible with the right to oral
proceedings as enshrined 1in Article 116(1) EPC i1f not all of
the parties to the proceedings have given their consent to
the conduct of oral proceedings in the form of a

videoconference?
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Oral Proceedings via VC— G 1/21

Svaret man fick:

During a general emergency impairing the parties’ possibilities to
attend in-person oral proceedings at the EPO premises, the conduct
of oral proceedings before the boards of appeal in the form of a
videoconference 1s compatible with the EPC even i1f not all of the
parties to the proceedings have given their consent to the conduct

of oral proceedings in the form of a videoconference.
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Technical Boards of Appeal
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Plausibility — T 2015/20 (feb. 2021)

BOA konstaterar att EPO-praxis gallande sufficiency of disclosure och
uppfinningshojd ar sadan att hansyn tas till det tekniska bidrag som faktiskt
ges i patentansokan, sa att patent ej meddelas utifran “unreasonable
speculation on the basis of propositions that are prima facie implausible”.

Pastaende i ansokan:

...treatment of respiratory disorders /.../ with aclidinium is most effective
upon administration by inhalation in a dosage of about 400 ug metered
nominal dose

Detta ansag BOA utgora ”...a significant technical teaching, which is far from
an invitation to perform a research programme and which does not prima
facie lack plausibility”.

Med stod av efterpublicerade forsok kunde man sedan pavisa
uppfinningshaojd.
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Plausibility — Pending G 2/21 (okt. 2021)

Efter omformulering av patentkraven behovdes efterpublicerade forsok for
att pavisa den tekniska effekten (synergistisk effekt mellan insektsmedel).

BOA noterar att efterpublicerade bevis kan behdva tas i beaktande antingen i
anslutning till fragan om uppfinningsh6éjd (om den tekniska effekten ar en
del av det problem som ska l6sas), eller i anslutning till sufficiency (om den
tekniska effekten uttrycks i kravet). Detta paverkar dock inte fragan om
huruvida efterpublicerade bevis far tas i beaktande.

BOA noterar att det finns divergerande case law kring detta
v' ab initio plausibility

v' ab initio implausibility (tex. T 2015/20)

v no plausibility (lack of plausibility not a sufficient reason to
disregard test filed later)
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Plausibility — Pending G 2/21 (okt. 2021)

Fragorna:

1. Should an exception to the principle of free evaluation of evidence be
accepted in that post-published evidence must be disregarded on the
ground that the proof of the effect rests exclusively on the post-published
evidence?

(no plausibility)

2. If yes, can the post-published evidence be taken into consideration if [the
technical effect has been made plausible]?
(ab initio plausibility)

3. If anser to the first question is yes, can the post published evidence be
taken into consideration if [the technical effect is not implausible]?
(ab initio implausibility)
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Technical effect and ML —T 755/18

Uppfinningen avsag generering av faktureringskoder for vardfakturor. Diverse
dokument (information om medicinska procedurer som utforts, samt andra
faktureringsbara atgarder) utgjorde en informationsmangd utifran vilken
faktureringskoder genererades och skickades till exempelvis
forsakringsbolag.

En mansklig operator ger systemet input om i vilken grad de automatiskt
genererade koderna ar korrekta, varvid systemet lar sig att battre generera
koder i framtiden.

BOA ansag att varken utdata eller dess noggrannhet/korrekthet i detta fall
bidrog till nagon teknisk effekt. En forbattring av maskinen sa att den
genererar mer korrekta koder har darfor inte nagon teknisk effekt. Nagon
intern teknisk effekt i maskinen kunde inte heller pavisas.
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Technical effect and ML —T 755/18

If neither the output of a machine-learning computer program
nor the output's accuracy contribute to a technical effect, an
improvement of the machine achieved automatically through
supervised learning to generate a more accurate output 1s not

in 1tself a technical effect

&) AWA



Ovriga noteringar
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Andring av talan under appeal

Ett flertal avgbranden rér de nya procedurreglerna for BOA (RPBA) som
tradde i kraft for ett par ar sedan.

v’ Alltjamt ar extremt svart att fa gbra en andring i samband med appeal.
v’ Har gjort procedurerna i forsta instans avsevart mycket tyngre.

v’ Ett belysande exempel kan vara T 1857/19:

Even if the deletion of a claim category were always to
be considered an amendment, the fact that it
significantly enhances procedural economy by clearly
overcoming existing objections without giving rise to
any new issues could be seen as exceptional

circumstances in the sense of Article 13(2) RPBA 2020.
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Al som uppfinnare?

Den 21 december fattade Legal Board of Appeal beslut i) 8/20 och J9/20
angaende fragan huruvida en maskin (Al) kan anges som uppfinnare.

Svaret ar nej. En uppfinnare maste ha ”legal capacity”, alltsa vara manniska.

Sokandens ratt till patentet enligt Art. 60(1) maste darmed ocksa erhallits
fran en manniska (ratten till patentet tillhor “the inventor or his successor
in title” och en maskin kan inte inga overlatelseavtal eller vara juridiskt
forpliktigad att overlata).
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